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NOTES AND MEMORANDA. 



CHANGES IN THE TAX LAWS OF NEW YORK 
STATE IN 1905. 

Three events of more than usual interest in the history 
of New York taxation have marked the present year: the 
passage of the stock transfer law imposing a tax on sales 
or agreements to sell corporation stocks; the passage of a 
law imposing an annual tax on mortgages; the decision of 
the Supreme Court of the United States upholding the 
special franchise taxation of 1899, which for six years has 
been almost nullified by litigation. The stock transfer 
taxes go to the State, the mortgage taxes are divided equally 
between the State and the localities, and the taxes paid on 
special franchises are shared in accordance with the general 
property rates for town, city, county, and State purposes. 

The legislature which met in January, 1905, was faced 
with the inevitable need of new revenue. Since 1880 New 
York has been moving towards the separation of the sources 
of State and of local taxation, and in the past ten years a 
leading feature of the Republican policy has been the 
abolition of the general property tax for State purposes 
(so-called "direct taxation"). Under the last adminis- 
tration this end was practically accomplished, the only 
tax collected for State purposes being one of thirteen mills 
on the hundred dollars for canal sinking fund, as required 
by the State constitution. The revenue thus given up has 
been made good by liquor taxation, but this is no longer 
adequate to the growing needs of the State. Appropria- 
tions have increased faster than has population. The 
growth between 1893 and 1904, from $17,400,000 to $26,- 
500,000, has been necessitated both by growing population 
and by policies approved strongly by public sentiment. 



152 QUARTERLY JOURNAL OF ECONOMICS 

Of the added $9,000,000 about $1,500,000 were for educa- 
tion, $1,500,000 for good roads, and nearly $5,000,000 for 
charities and corrections, as called for by the recent policy 
of State instead of county care. Other and larger expendi- 
tures of the same nature are in view, and the voters in a 
recent referendum approved the plan of a barge canal which 
will cost $101,000,000. In the face of these growing needs 
the balance in the State treasury shrank $5,000,000 within 
the fiscal year 1904. There were still other difficulties: 
the highest State court decided, January 12, 1904 (177 N. Y. 
189) that the State had been illegally collecting and must 
refund certain taxes on railroads (about $1,000,000) in 
towns which aided in railroad construction by the issue of 
bonds; and at about the same time another decision, favor- 
able to insurance companies, compelled the State to refund, 
or to credit on taxes accruing, about $1,000,000, and re- 
duced this source of revenue for the future. 

To every suggested measure of taxation strong oppo- 
sition developed from those whose interests were affected. 
The legislature, while making liberal appropriations, seemed 
on the point of abandoning all attempts to provide ade- 
quate revenue; but Governor Higgins declared that he 
would exercise his prerogative, and would cut the appropria- 
tion bill within the amount available upon the adjournment 
of the legislature. The result was that the stock transfer 
tax became a law April 19, and the mortgage tax became 
a law June 3. 

The stock transfer tax law, modelled after the federal law 
in force from 1898 to 1901, imposes a stamp tax of two cents 
on sales or agreements to sell corporation shares of the face 
value of one hundred dollars; that is, two dollars on the 
usual sale of a hundred shares. The law is so framed that 
it applies to sales on the curb and in bucket shops and to 
wash sales made for the purpose of influencing the market. 

Strong opposition to the tax came from Wall Street, and 
a protest with fifty thousand signatures was presented to 
the governor. The law was criticised as unconstitutional, 
as unjust to the city, and as injurious to the business in- 
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terests of the State. A stock exchange was incorporated 
across the river in New Jersey, and many declared that 
the tax would drive the Stock Exchange from New York 
City. 

It was estimated that the tax would yield from $3,000,000 
to $5,000,000 a year. The receipts for the first three months 
were: June, $440,299.66; July, $308,689.90; August, 
$477,665.36; total, $1,226,654.92. The comptroller now 
estimates a revenue from this source of about $5,000,000 per 
annum. The price of seats on the New York Stock Exchange 
declined immediately after the tax took effect, but fully 
recovered before the month was ended. The sales of stocks 
on the Exchange in June, 1905, the first month of the law's 
operation, were two and a half times as great as in June, 
1904. The tax probably falls in the main upon the pur- 
chasers, but this means very often the speculative buyers, 
who may themselves be members of the Exchange. The 
burden upon the investing public is slight. The supremacy 
of New York City as a market for corporation stocks does 
not appear to be endangered. 

The mortgage tax law just passed is the fruit of eight 
years of discussion. It imposes an annual tax of one-half 
per cent, on mortgage debts as they shall be on July 1 
of each year, and upon mortgages recorded at any time 
during the year a stamp tax at the same rate (calculated 
by days) from date to the following July 1. The prin- 
cipal exemptions are public bonds and mortgages given to 
public, charitable, religious, and educational corporations, 
and to building and loan associations on residence property 
to the amount of $3,000. The tax does not apply to mort- 
gages recorded before July 1, 1905, unless the owner requests 
the recording officer to include the "prior mortgage" under 
the law. The new tax, wherever applied, releases from lia- 
bility to the general property tax. 

Four policies as to mortgage taxation have had supporters : 
(a) taxation as heretofore under the general property tax; 
(6) complete exemption of all mortgages; (c) a registration 
tax of one-half per cent, payable once only, regardless of 
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the period of the mortgage; (d) an annual tax such as the 
one adopted. It was pretty generally agreed that the old 
plan worked inequitably, as only loans in the rural districts 
or those made by ignorant and weaker lenders were touched ; 
but rural sentiment still largely was opposed to any change. 
A strong and growing sentiment favored complete exemp- 
tion, which was, however, not a political possibility. The 
opponents of an annual tax, led by the New York Tax 
Reform Association and by the Allied Real Estate Interests 
of the State of New York, advocated a registration tax as a 
choice of evils, and the real issue was thus between such a 
registration tax (payable once only, at the time of record- 
ing), and the annual tax. 

The arguments used are familiar to students of taxation, 
the principal question being whether the lender or the 
borrower would be likely to pay the tax. Those opposing 
any change argued contradictorily that loans completely 
escaped taxation except in the rural districts, and that the 
interest was fixed regardless of taxation, hence that the new 
tax would be added to the burden of the borrowers. If this 
were not immediately the case, it soon would be so because 
of the investment elsewhere of large sums then loaned on 
mortgages (e.g., a half billion of savings-bank loans), while 
no considerable amounts not already offered would be 
tempted into that field of investment. The advocates of 
the bill took the opposite view on every point. Admitting 
that most mortgages were in fact untaxed, they said that 
the fear of taxation, "the price of perjury," kept up the 
market rate of interest one-half per cent, or more. Es- 
sentially the same theory of shifting and incidence was 
recognized by all, and the different conclusions rested on 
different estimates of the amount of loanable funds that 
would be driven from or attracted to this field of investment. 

In fact, the savings banks have already raised their rates 
on small loans, but no change can be clearly discovered in 
the general rate of interest on mortgage loans. A number 
of rural lenders have exercised their option as to prior 
mortgages, thus showing that their taxes are reduced in 
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this way; while estates in probate, usually taxed the full 
general property rate under the old law, are unquestionably 
benefited. If the old law had been strictly enforced, the 
present law would of course reduce the rate of interest 
paid by borrowers. If the old law had been absolutely a 
dead letter, the present law would of course increase the 
rate of interest. As things are, it is safe to say that the 
burden of the tax will, on the whole, be divided between 
borrowers and lenders, different localities and classes being 
very differently affected. 

The minimum estimate of the yield of the tax for the 
first year was $1,500,000, and for the second year $3,000,000. 
Nothing better than a rough estimate of the yield of the 
tax can now be given, as no returns will be made to the 
State treasurer until after July 1, 1906. The amount of 
mortgages annually recorded in the State is about $600,- 
000,000, three-fourths being in New York City. Assuming 
an average duration of five years, the total mortgage loans 
in force at one time would be $3,000,000,000, and the law, 
if it remained unchanged, would yield $15,000,000 annually, 
one-half to the State, the remainder to the localities. 

The special franchise law of 1899, 1 really but an amend- 
ment of the general tax law, was passed to bring under the 
operation of the general property tax that part of the value 
of public service corporations due to the use of the public 
highways. The State Board of Tax Commissioners was 
authorized to assess the value of "special franchises," to- 
gether with that of the tangible property of public service 
corporations. This law has been before the courts ever since 
its passage, and in 1903 Governor Odell, discouraged as 
to its outlook, recommended its repeal. Meantime it has 
been approved and imitated by a number of other States. 
The Supreme Court of New York (which is, however, two 
steps removed from supremacy in the State) intrusted the 
question to a distinguished referee, Judge Earl, whose learned 
opinion upholding the law on all points was unanimously 

■See the account of this measure by Professor E. R. A. Seligman in this 
Journal, vol. XIII, p. 445. 
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affirmed by the court July 15, 1902. This decision was 
reversed on the law by the Appellate Division January 23, 
1903, by a vote of three to two judges (79 App. Div. 183), 
on the sole ground that the law was in violation of the home- 
rule provision of the State constitution, in that it devolved 
upon the State Board of Tax Commissioners the assessment 
of property formerly assessed by the local assessors. The 
State court of last resort, the Court of Appeals, unanimously 
reversed this decision April 28, 1903, and upheld in every 
essential particular the opinion of Judge Earl (174 N. Y. 417). 

The Supreme Court of the United States unanimously 
affirmed, May 29, 1905 (25 Sup. Ct. Reporter, 705), the 
constitutionality of the law on all the points raised against 
it before the Federal court. It was held that the tax does 
not impair the obligation of contracts, that it does not deny 
the equal protection of the law, and that the charters of the 
companies and special agreements to pay lump sums or 
annual amounts for franchises do not deprive the legisla- 
ture of the right to exercise its power of taxation. Many of 
the "up State" corporations had already paid these taxes 
under protest, but in New York City about $24,000,000 had 
remained unpaid, about a third of which, however, was 
offset, in accordance with another court decision, by other 
taxes, such as those on gross receipts. The corporations 
have nearly all settled promptly since this last decision. 

The further development of these three measures of taxa- 
tion will now be watched with much interest, and will 
doubtless have much influence upon the legislation of other 
States. 

Frank A. Fetter. 
Cornell University. 



